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354 MICHIGAN LAW REVIEW 

is a debatable question whether the delays and other perils attending review 
by the Supreme Court of the merits of a criminal charge when the Circuit 
Court has decided to dismiss the accused are not so dangerous to public wel- 
fare and oppressive to individuals as to overcome any possible harm likely to 
result from finality of the Circuit Court's decision. Hampstead County v. 
Grave, 44 Ark. 317; Shine v. Kentucky Central R. Co., 85 Ky. 177, 3 S. W. 18; 
Davis v. York County Com' vs., 63 Me. 396; Nevada Cent. R. Co. v. Dist. Ct. of 
Lander County, 21 Nev. 409, 32 Pac. 673; State v. Hall, 65 Tenn. 3. 



Mines — Overlying and Underlying Seams — Right to Support. — The 
plaintiff was the lessee, with the ancillary powers to work and carry away, 
of a seam of coal. In the lease to the plaintiff the lessor reserved the right 
to himself and his assigns to enter upon the mining area of the plaintiff and 
to sink shafts and work and carry away the minerals from the mines under- 
lying that of the plaintiff, with a further provision for compensation to the 
plaintiff for any damage to it caused by the working of the underlying mines. 
Defendant was the lessee of the next underlying seam of coal. The defendants 
worked their mine in a reasonable and careful manner, but the inevitable result 
of the defendant's working was to cause the plaintiff's seam to subside. This 
was an action to enjoin the defendants from so working their mine as to let 
down plaintiff's seam. Held, that the proviso in the plaintiff's lease did not 
expressly or by necessary implication reserve to the lessor or his assigns 
the right to withdraw support from the plaintiff's seam, and that the plain- 
tiff was entitled to an injunction. Butterly Co. Ltd. v. New Hucknall Col- 
liery Co. Ltd., — Eng. — [1908], 2 Ch. 475. 

It might seem that the lease which gave the lessor, or his assigns, the 
right to take all the minerals from the land under the plaintiff's mine and 
which provided for compensation to the plaintiff in case he sustained injury 
from the working of the under mines, gave the defendant the right to work 
the mine in a careful manner and if the inevitable result was the subsidence 
of the plaintiff's mine his remedy would be the money compensation. 
Neville, J., in the principal case, said he would have difficulty in overcoming 
this argument, which was the argument of the defendant; if he was not con- 
trolled by former decisions. This is a point about which there has been much 
litigation in England and comparatively little in this country. The cases in 
the United States are in accord with the principal case. Burgner v. Hum- 
phrey, 41 Oh. St. 340; Coleman v. Chadivick, 80 Pa. St. 81. The earlier Eng- 
lish cases are not easily reconcilable but the later decisions, among them, 
Davis v. Treharne, 6 A. C. 460 and Love v. Bell, 9 A. C. 286, are in harmony 
with the principal case which expressly follows the leading case of Butter- 
knowle Colliery Co. v. Bishop of Auckland, etc., Co. [1906] A. C. 2PS- The 
right to subjacent support is a natural right and one which the courts will not 
say has been bartered away unless the intention to do so clearly appears. 
Davis v. Treharne, supra. The following reservation in a grant was held to 
take away the grantee's natural right to subjacent support, "reserving the 
coal and privileges above stated, and with a full and unconditional release 
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and discharge forever, on the part of the said party of the second part, 
* * * from any liability for any injury that may result to the surface of 
the said premises from the mining and removal of the said coal." Scranton 
v. Phillips, 94 Pa. 15. 

Monopolies — Restraint of Trade — Interstate Commerce.— The Ameri- 
can Tobacco Company is composed of over sixty corporations engaged in the 
manufacture of tobacco products or of some commodity connected therewith. 
The United States charged in its bill in this case that these defendants consti- 
tute an illegal combination to restrain and monopolize trade, in violation of 
an Act of Congress passed July 2, 1890, (26 Stat. 209, c. 647, U. S. Comp. Stat. 
1901, p. 3200), known as the Sherman Act, and the bill prayed for relief by 
injunction and otherwise. Held, (Ward, C. J., dissenting) that the evidence 
showed the existence of a combination in restraint of trade within the mean- 
ing of the act. United States v. American Tobacco Company (1908), — 
C. C, S. D., N. Y. — , 164 Fed. 700. 

Two propositions were presented to the court for solution. Is the Ameri- 
can Tobacco Company, as such, engaged in interstate commerce? Is it a 
combination in restraint of trade? The answering of both these questions in 
the affirmative constitutes a decision which has attracted wide-spread notice, 
and may be of great practical importance. It was contended for the defend- 
ants that the American Tobacco Company affected solely the manufacture, 
not the sale, of tobacco products, and was not therefore connected in any 
way with interstate commerce. To sustain this view United States v. E. C. 
Knight Co., 156 U. S. 1, was strongly relied upon, a case in which the Supreme 
Court held that a combination of a number of sugar refineries to monopolize 
the manufacture of sugar was not within the statute, since manufacture alone 
is not commerce. The court in the principal case, however, holds that sub- 
sequent judicial opinions voice a general tendency toward a more liberal con- 
struction of the Sherman Act, and cites Loewe v. Lawlor, 208 U. S. 274, 28 
Sup. Ct. 301. Mr. Justice Harlan's definition of interstate commerce in his 
dissenting opinion in the Knight case, supra, is adopted as the better criterion. 
"Interstate commerce does not consist in transportation simply. It includes 
the purchase and sale of articles that are intended to be transported from one 
state to another." With reference to the second question the court holds 
that two general propositions may be deduced from the decisions interpreting 
the act under consideration. First, that "every combination in restraint of 
interstate commerce, whether reasonable or unreasonable, is in violation of 
the statute," citing Shawnee Compress Co. v. Anderson, 209 U. S. 423, North- 
ern Securities Case, 193 U. S. 197. Second, that "every combination restrain- 
ing competition in interstate trade is a combination in restraint of interstate 
commerce." Reading the statute in this light, its application to the defend- 
ants was inevitable, and the injunction prayed for by the government was 
granted. The opinion is apparently justified by recent decisions of the United 
States Supreme Court. Loewe v. Lawlor, supra, Swift v. United States, 196 
U. S. 375 ; Shawnee Compress Co. v. Anderson, supra, and Addyston Pipe 
and Steel Co. v. United States, 175 U. S. 21. 



